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NOTICE OF MOTION (Filed January 25, 1975) ha 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


a ne ene nee enon ne x 
KOOPERATIVA FORBUNDET, STOCKHOLM t 

Plaintiff, t 

74 Civ. 4976 
~against- t Judge Ward 

VAASA LINE CY, PARTENREEDERET M.S. 1 
“URSULA JACOB" and the SS URSULA 
JACOB, her engines, her boilers, t NOTICE OF MOTION 


etc., 


Defendants, 


ene neonnaossenescoane erg 
SIRS: 

PLEASE TAKE NOTICE, that upon the annexed affidavit 
of Michael J. Carcich, duly sworn to the 24th day of January, 
1975 and upon all the pleadings and proceedings heretofore 
had herein in this action, the undersigned will move this 
Court pursuant to Rule 12(b) of the Federal Rules of Civil 
Procedure at the Courthouse, Foley Square, New York, New 
York on the llth day of February, 1975, at 2:15 o'clock in 
the afternoon, or as soon thereafter as counsel can be heard, 
for an order dismissing the action sought to be maintained 
herein on the ground of forum non conveniens, and for such 
other end further beliaf as to the Court may seem just and 
proper. 

LEASE ‘Axe FURTHER NOTICE that answering affidavits, 
if any, must be served upon the undersigned at least three 
days 4efore th. Seturn date herain. 


L..™D: New York, New York 
January 24, 1975 CICHANOWICZ & CALLAN 


By: Donald 2 Allen 


A Member of the Firm 
Attorneys for Defendant 
60 Broad Street 

New York, New York 16004 


I 


TO: JOHN P. D'AMBROSIO 
Attorney for Plainti 
The Honeywell Center 
570 Taxter Road 
Elmsford, New York 


_5a 


ff 


10523 


AFFIDAVIT OF MICHAEL J. CARCICH IN SUPPORT OF MOTION (Filed 


January 25, 
DISTRICT COURT 
STRICT OF NEW 


1975) 


A MUNDET, ! 
Plaintiff 
~against- 
JUDGE WARD 
V. PARTENKE 
? and the 
engines, her boile 
Sr A VIT 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


MICHAEL CARCICH, being duly sworn deposes and 


says: 
I am associated with the firm of CICHANOWICZ & CALLAN 


attorneys for the defendant, PARTENREEDEREI M.S. “URSULA 


JACOB" and am familiar with the pleadings and proceedings 


heretofore had in this matter. T submit this 


suppeért of a motion to dismiss the complaint on the grounds 


of forum non conveniens. 


This cargo damage action was instituted by the filing of 


a complaint on September 17, 1974. Defendant, PARTENREEDEREI 


M.S. “URSULA JACOB" is the owner of the named vessel, and 
served its answer on January 22, 1975. 


We submit that, in the interests of justice and in 


the sound discretion of the vt, this action should be dis- 


missed on the grounds of 


reasons: 


1. Plaintiff is a foreign’ corporation with no 


— 


) 


office or place of snukiehaa in the Ta 
Southern District of NEW YORK. 

The defendant, PARTENREEDEREI M.S. 
“URSULA JACOB" is a West German corpo- 
ration and conducts its business in West 
Germany, with no office or place of 
business in the Southern District of 

New York; the SS URSULA JACOB is regis- 
tered under the West Germany flag. 
Coedefendant, VAASA LINE OY, is a Swe- 
dish corporation . 

This cargo damage action concerns ship- 
ments which originated in Costa Rica, and 
which were discharged in Stockholm, Swe- 
dem. The ship never came to the United 
States on the voyage in suit. 

Securing tescimony and documents with 
respect to the merits of this case will be 
much more difficult in New York than 
they would be if the case were brought 

in either the country of loading, the 
country of discharge, or any other coun- 
try which had at, least some connection 
with this case. 

The contract of carriage with respect 

to this case, to which defendant PARTEN- 


REEDEREI M.S, "URSULA JACOB" is not a 


party, but which would govern the rights 


8a 
between plaintiffs and VAASA LINE Cy 


clearly provides at Clause 26 thereof: 
"26. JURISDICTION. Any claim against 
the carrier arising under this Bill of 
Lading shall be decided at the principle 
place of business of the Carrier in accor- 
dance with the law of that place to which 
the carrier and the Merchant hereby sub- 
mit themselves." 

7. Upon information and belief defendant, VAASA 
LINE OY'’s principle place of business is in Helsinki, Fin- 
land. 

A review of the pleadings and documentation produced 
thus far in this lawsuit, indicates that the plaintiff has 
no contacts with the Southern District of New York or any 
other American jurisdictios;. On the contrary, plaintiff in 
its complaint identifies itself as a Swedish corporation 
and does not allege that it has a place of business within 
this district. Furthermore, in its complaint it identifies 
defendant, PARTENREEDEREI M.S. “URSULA JACOB", as a West 
German corporation and does not allege that it has a place 
of business within this district, or that it is doing 
business here. 


Additionally, plaintiff!s contract of carriage with 


defendant VAASA LINE OY, a Finnish corporation, to wi:ich defen- 


dant PARTENREEDEREI M.S. “URSULA JACOB" is not a party, pro- 


vides for settlement of disputes between the parties in soil, 


-% 


| 
| 


9a 


In summary, the plaintiff, a Swedish corporation, 
has received goods shipped from Costa Rica on board & West 
German ship, operated by a Finnish Carrier, ata Swedish port. 
The Swedish consignee has contracted with the Finnish carrier 
to settle all disputes concerning the contract of Carriage in 
Helsinki, and under Finnish Law. There are no American citizens 
involved in this action, and there are no contacts with this 
district, or the United States. 

WHEREFORE, deponent prays for the erry of an order 
dismissing the complaint herein on the basis of forum non conven 
iens, but without Erejudice to the cocmencement of a similar wie 
in another jurisdiction, and upon ¢ iditio. chat defendants 


waive any time bar defense not already available in the present | 


action. | 


Sworn to before me this 24th 


day of January, i975. 


/ 


NICHE A. 
a . 7 
Mehery He. 41-2873£20 


Se een <6 ae 


“if ce ie 108 oy eo POE ok Say bb ana! 
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DEFAULT JUDGMENT (Filed February 13, 1975) ; 


UNITED STATES DISTRICT COURT il 
SOUTHERN DISTRICT OF NEW YORK 


FEB 13 075 


KOOPERATIVA FORBUNDET, STOCKHOLM, ° Sp. oF wis 


Plaintiff, 2 / 


| 
| ~against- : 74 Civ. 4076 RIW 
| ‘Pa A : 
| VAASA LINE OY, PARTENREEDEREI M.S. : “A f all 
| "URSULA JACOB" and the SS URSULA . 
JACOB, her engines, her boilers, etc. : JUDGMENT. NO.” Aa Ff e 
Defendant. ots " 
2 
ee Oe ee ee oe Oe Oe ee ae ee oe a ow ee ae oe ee oe ee OP Oe ae ae ee oe ee Oe oe ee oe oe oe ee ee x 


This action having been commenced by the filing of a Complaint 


and the issuance of a Summons on September 19, 1974 and a copy of the 
said Summons and Complaint having been duly served on the abovenamed 
defendants, VAASA LINE OY, and PARTENREEDEREI M.S. "URSULA JACOB" 
pursuant to the provisions of Federal Rules of Civil Procedure 4(i) by 
registered mail, return receipt requested, and the said Summons and 
Complaint having been also duly served on the abovenamed defendant, 

VAASA LINE OY, by deputy U.S. Marshal on Sgt [7 (97Y by delivery to said 


|| Defendant's agent in New York City, and the said Summons with proof of 


filed le answer herein on “yam. 15 97S and the defendant VAASA 
LINE OY, not having appeared, answered or otherwise moved with respect to 
the complaint herein, and the time for the Defendant, VAASA LINE OY, to 
appear, answer or otherwise move having expired, and there being no just 


reason for delay of entry of this judgment, it is 


ere having been filed in the office of the Clerk of this Court on 
! 
| 


Od? Pi ie and the Defendant PARTENREEDEREI M.S. URSULA JACOB _ 
| 


a TEE 1 ‘ro a * ‘ 
a oe ee 


Sr tv af aah il in napnblbaiie adi a han aeac ck ae, Fh 
e ~ 


| 
| Me | 


| Ordered, Adjudged and Decreed: That the Plaintf££, KOOPERATIVA 
FORBUNDET, STOCKHOLM, have judgment against the Defendant, VAASA LINE oY, 
for the liquidated amount of $59,828.45 together with interest on the 

said sum at 6% from August 26, 1973, in the sum of $5,085.41 together wi 


costs and disbursements of $38.36 for a total of $64,952.22. 


Dated: New York, New York 
Jet is ry ae 1974 


Judgment Entered: — ,2 7/4 -“/v" 
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AFFIDAVIT OF THEODORE MORANCE IN OPPOSITION TO MOTION (Filed 
April 7, 1975) 
UNITED STATES DISTRICT COURT 


|| SOUTHERN DISTRICT OF NEW YORK 


Se ONO mew eee meaweeunonamecemwnaane x 
KOOPERATIVA FORBUNDET, STOCKHOLM 
74 Civ. 4076 
Plaintiff : Judge R. J. Ward 
~ against - : AFFIDAVIT 
} $ IN 
|| VAASA LINE OY, PARTENREEDEREI M. : CPPOSITION 
|| “URSULA JACOB" and the SS URSULA. JACOB, : 
||her engines, her boilers, etc. 
Defendants : 
LLL LL OS SESS OOO OOS OS OO OOD Owes ee we wa me eee x 


| 


COUNTY OF WESTCHESTER) 


and retails its goods and runs an extensive retail trade network. 


STATE OF NEW YORK ) 
)ss.: 


THEODORE MORANCE, being duly sworn, deposes and says: 


I am familiar with this lawsuit, have discussed it with| 


|Plaintiff's counsel, and make this Affidavit in Opposition to the motion 


herein. 


Kooperativa Forbundet, the Plaintiff in this case is 


‘the central organization of the Swedish consumer cooperative movement. It 


is engaged in the production of diverse goods, wares and food stuffs in- 


|Cluding coffee. In addition to its production activities, it wholesales 


Plaintiff's head office in the United States is located | 
Jat 6 Corporate Park Drive, White Plains, N.Y. in the Southern District of | 
New York. In addition, it has an office in Chicago, Illinois. 

The Plaintiff's wholly-owned subsidiary, Products-From- | 


Sweden, Inc. is also located at 6 Corporaie Park Drive, White Plains, Nes | 
| 


} 13a 
in the Southern District of New York. Products-From-Sweden, Inc. is a 
|| New York corporation. 
Both the P’aintiff and its subsidiary, Products-From- 
Sweden, Inc. have had offices in New York in the Southern District of New 
|| York since 1936. Until 1973 they were located in New York City. 

The Plaintiff has been, since 1986 and is now actively 
| €ngaged in purchasing, selling and marketing its goods at its New York 
|| Office. 

I am Secretary-Treasurer of Products-From-Sweden, Inc. 
|| and the New York Office Manager of the Plaintiff herein and have been for 
[2s vears. Last year Plaintiff's net sales in the United States made 
|| through its office in White Plains, N.Y. in the Southern District of New 


| 
|| York amounted to approxir ately five ..llion dollars. 


Sworn to before me this 


| 

| 

| 4th day of April, 1975 

Theodore Morance 
| 


Notary Public 


e 
undersigned, am: an attorney admitted to practice in the courts of N York State, and 
e certify that the annexed 4a 
preys has heen compared by me with the original and found to be a true and complete copy thereof 
wen 
] arn the attorney of record ef counsel with the attorney/s) of re d, for 
I have read the annexed 
- know the contents thereof and the same are true to my knowledge, except those matters therein which are stated to be alk ged on 
information and belief, and as to those matters I believe them to be true. My belief, as to those matters therein not stated upot 
knowledge based upon the fol 
I ike this affirmation fastead of is 


irm that the foregoing statements are true under penalties of perjury 
d , a 
Print signer'’s name helow signature 


w1E OF NEW YORK, COUNTY OF ss 


' being sworn says: I am 


in the action herein: I have read the annexed 


we! know the contents thereof and the same are true to my knowledge, ex ept those matters therein which are stated to be alleged on 


*°" information 


and belief, and as to those matters I believe them to be true 


the if 


" a corporation, one of the parties to the action: I have read annexed 


hnow the contents thereof and the same are true to my knowledge, except those matters therein whict 


information and belief, and as to those matters I believe them to be true 


belief, as to those matters therein not stated upon knowledge, is based upon the following: 


1 to before me on 19 


(Print signer's name below signature 


rE OF NEW YORK, COUNTY OF Westchester is: 
Myrna Ockene 
dresideat white Plains, N.Y. 


On April 4 , 19 75 , I served a true coy. of the annexed Affidavit in Opposition 


in the following manner 


heing sworn says: I am not a party to the action, am over 18 years of 


t] = by mailing the same in a sealed envelope, with postage prepaid thereon, in a post-office or official depository of the U.S. Postal Service 
« within the Staite of New York, addressed to the last known address of the addressee(s) as indicated below: 


"  CICHANOWICZ & CALLAN, 80 Broad St., N.Y., N.Y. 


iy delivering the same personally to the persons and at the addresses indicated below: 


HNP, D'AMB203!0 


ttt. " 
Pusiic, State of Slow York 


aunty 
+ Vounty 
oo, 1976 


to before me on Apr il 4 ,19 75 
; A ra.._§ Al tur. 


A Print signer's name below signature 


MYRNA OCKENE 


rai 
« 
@ 
’ 


|| COUNTY OF WESTCHESTER ) 
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AFFIDAVIT OF JOHN P, D*'AMBROSIO IN OPPOSITION AND IN SUPPORT 
OF CROSS-MOTION (Filed A»ril 7, 1975) 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT ~~ N™™” YORK 
RA AEG ENEE ES cid mn mn abide meee x 
KOOPERATIVA FORBUNDET, :7.CKHOLM 

Plaintiff, 

74 Civ. 4076 
~against- 3 Judge R. J. Ward 
VA SA LINE OY, PARTENREEDEREI M.S. 
“URSULA JACOB" and the SS URSULA 
JACOB, her engines, her boilers, etc. : AFFIDAVIT IN OPPOSITION 
AND I UPPORT OF CROSS- 
Defendants. : MOTION FOR SUMMARY JUDGMENT 

indeed stent in We epi lst ik es ns ae a abn es x 


STATE OF NEW YORK ) 
)SS: 


JOHN P. D'AMBROSIO, being duly sworn deposes and says: 
I am attorney for the plaintiff herein and am fully familiar 
with all of the facts in this case and I make this affidavit in opposition 


to the motion to dismiss the complaint. In light of the posture of this 


case and the facts to be related and the docum-nts submitted I ask that 


| 1t be read also as an affidavit in support of plaintiff's motion for 


summary judgment herein. 

In early June, 1973 the plaintiff bought 5,000 bags of 
coffee from Anderson, Clayton & Company, S.A. Anderson Clayton is a 
merchant engaged in the import of coffee and other commodities from South 
and Central America to the U.S. and Europe. Its American coffee division 


is located at 127 John Street, New York, New York, in the Southern District 


16a 


of New York. Anderson Clayton filled its order for the 5,000 bags by 
arranging for their shipment by its supplier, Cia. Continental S Acs 
in Costa Rica. In August, 1973, Continental shipped the 5,000 bags to 
the plaintif< in Stockholm. The coffee was loaded aboard the vessel 
URSULA JACOB, sued herein in rem, at Pur .aranes, Costa Rica, at which 
time defendants, Vaasa Line Oy and Partenreederei, M.S. URSUTA JACOB 
issued their bills of lading, numbers 1, 2 and 3, (attached hereto as 
plaii.tiff's Exhibits 1, 2 and 3). Bills of lading 1 and 2 covered 2,000 
bags of coffee apiece and bill of lading #3, 1,200 bags. ‘he bills of 
lading were clean and were certified "on board" by the master who also 
Signed the bills of ladi 

The shipper was Continental. Upon ultimate arrival at 
Stockholm the coffee was found severely damaged by water and some bags 
i were slack. "™ e ‘offee was surveyed at Stockholm on October 12, 1973 
by surveyors representing both the pleintiff and defendants, having 
arrived there on October 7, 1973 At that time 125 bags out of bill of 
lading #1, 19 bags out of bill cf lading #2 and 985 bags out of bill of 
lading #3 were found spotted with contents moldy. In addition, several 
bags were slack. The claim as ultimately formulated amounted to 
$59,828.45 as indicated on the attached Exhibit 4. 

Payment to the shipper, Continental, was made as follows: 
Continental then had and still has its bank account in New York. 


Continental mailed the bills of lading and commercial invoices to 


Anderson Clayton & Co. at New York and upon their receipt Anderson 
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Clayton arranged a remittance of funds to the credit of Continental at 


its New York bank. The documents were then forwarded to the plaintiff 


in Stockholm to be exchanged for the coffee. 

The defendant, Vaasa Line is a Finnish corporation which 
runs a regular liner servite to the U.S. Its general agent, ‘Yilliams, 
Dimond & Co. has an office at 17 Battery Place, New York City in the 
Southern District of New York. The vessel, URSULA JACOB, was chartered 
to Vaasa Line at the time of the movement involved in this case. Vaasa 
Line ran a regular liner service to the U.S. at that time. I have ascer- 
tained that between March, 1973 -ad September, 1974 the URSULA JACOB 
made regula: calls at U.S. West Coast ports, British Columbia and 
Honolulu. 

As is apparent from the name of the defendant, Partenreederei 
M.S. URSULA JACOB, it would appear that that defendant was a "Single 
asset” corpcu-ation or partnersl.ip whose sole asset was the URSULA JACOB. 

In May and June, 1974, after receipt of all documents in 
my office, a claim was formulated and presented to the defendant, 

Vaasa Line by letter directed to its ayent Williams, Dimond & Co. and to 


the defendant, Partenreederei and the ship by transmittal of the same 


\ 


claim to the vessel's P & I Club's representative in New York, Lamorte, 


Burns & Co., Inc., 1 World Trade Center, New York, New York. Both claims 


were acknowledged. 


At the same time I took steps, which, in the light of current 
events and the facts as will hereinafter appear, were éa.nentiy sensible; 


that is, I undertook the arrest of the vessel while she was in California 
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in June 1974. To forestall the arrest of the vessel at that time, the 
defendant, Partenreederei, the moving party herein issued throvgh its 
underwriter, the Steamship Mutual Underwriting Association Limited, a 
letter of undertaking attached hereto as Exhibit 5 in which Lamorte, Burns 
& Co., Inc., in this district, as attorney in fact for the said under- 
writer agreed to file an appearance on behalf of the owner, irrespective 
of the vessel not being.in the jurisdiction at the time of the inatstution 
of suit without raisi:< any question as to her absence from the juris- 
diction, and to pay any decree entered or any lesser amount decreed by 

the Court or settled between the parties all ir. consideration of my 

not arresting the vessel or attaching any funds of the owner, Pe tenree- 
derei. 

A complaint was filed in this Court on September 19, 1974 in 
this matter. Service was effected on the defendant, Partenreederei, under 
Federal Rules of Civil Procedure 4I and personally on the defendant, 

Vaasa Line Oy by delivery of the summons and complaint to its agent in 
New York. 

Nothing further was heard from the defendant Vaasa Line 
although I made several attempts to prompt some activity by writing to 
their agent in California and to it directly in Helsinki. There were 
discussions from time to time on behalf of the vessei and its owner 
through the office of Lamorte, Burns & Co., Inc. 

It was only after the pre-trial conference called by the 


Court on January 17, 1975 that the defendant, Partenreederei, answered 


and made this motion. A default judgment was entered pursuant to the 
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order of this Court aga‘nst the defendant, Vaasa. Line on February 7, 
1975 for $64,952.22, it having ignored the order of this Court. Execution 
on that judgment is outstanding in the hands of the U.S. Marshal. 


My conversations with the office of Lamorte, Burns and Co., 


Inc. led me to understand that the plaintiff had a settlement of $30,000.00 


and I so reported to the Plaintiff. The understanding was shared by the 
cffice of Cichanowicz & Callan, as will apear in their letter of 
| February 5, 1975 to this Court. As of this time no money has been paid. 
As will appear from the affidavit of Theodore Morance in 
Opposition to this motion, the Plaintiff, Kooperativa Forbundet, Stockholm 
is the central organization of the Swedish consumer cooperative movement. | 
It is an amalgam of various industries and trades in Sweden including soft 
and hard goods, food products, electrical equipment, pulp and paper, 
household gcods and food stuffs. It has been actively engaged in busin- 
ess in the Southern District of New York for twenty-nine years. Between 
1936 and 1973 it was located in New York City and since 1973 has been 
located in White Plains, New York. In addition to having an active sales 
office in White Plains and prior thereto in New York City where it employs 
a large staff, it is the sole owner of a subsidiary company, Products- | 
From-Sweden, Inc. likewise located in the Southern District of New York 
for twenty-nine years and since 1973 at the White Plains address. The 
subsidiary is the purchasing and marketing arm for the plaintiff and is 
in fact a New York corporation. . Plaintiff's sales in the U.S. placed 


through the New York office amounted last year to approximately five 


million dollars. 
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The vessel, sued herein in rem, no longer exists. The 
URSULA JACOB was sold, as nearly as I can determine, sometime in the fall'| 
of 1974. I have been unable to ascertain its current whereabouts or the 
facts of its current ownership. I assume, that in view of the fact that it 
was the single asset of the defendant, Partenreederei that that defendant 
is likewise not in existence at this time. 

In the light of all of these facts it should become quite | 
apparent to this Court that the Defendant's intentions on this motion 
are not at all as crystal clear as it purports them in its lawyer's 


affidavit or memorandum. 


It can find little solace in its lawyer's litany or "reasons" | 
in support of the motion. By and large the list is wrong in what it 
does set forth and speaks volumes in what it fails to set forth. Thus, 
the affidavit is wrong when it says that the plaintiff is a foreign 
corporation with no office or place of business in the Southern District 
of New York. Plaintiff has had an office in the Southern District of 

New York for twenty-nine years and last year did about five million 


dollars worth of business in the Southe.:: District of New York. [Its 


whoily owned subsidiary whose officers and directors are in the Southern 


District of New York is a corporation organized and existing under and | 
by virtue of the laws of the State of New York. It is wrong in stating 
that the defendant, Partenreederei has no office or place of business in 


the Southern District of New York. It has underwriting representatives 


in the Southern District of New York (see Lamorte, Burns' letter, 


plaintiff's Exhibit 5) and presumably an insurance policy subject to 
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attachment here. 


It undertook to issue a guarantee in the Southern 


| 
District of New York. It undertook to forestall the arrest of the 


| URSULA JACOB. It agreed to appear in this action without raisin 


g any 
| question as to the vessel's absence from this jurisdiction. mrt agreed 
to pay any decree or Settlement arrived at in this case. It is wrong 
| when it states that Vaasa Line is a Swedish corptzration. It is wrong 
| when it states that the ship never came in the U.S. on the voyage in suit, 
! { 
|; The vesselwas at Los Angeles on August 14, 1973. It is wrong in suggesting 
| that securing testimony and documents "will be much more difficult in New 


|| York" than elsewhere. At this writing this Ship has been sold. Lord only 


} 
knows where the crew is. 


The defendant, Partenreederei is probably 
nonexistent. 


The documents are all before this Court. Payment for the | 


The supplier had its principal place 


of business and still has in New York. 


goods was effected in New York. 
The shipper had its bank account 


in New York. The Plaintiff is doing business in New York. The defendant) 


Vaasa Line is doing businessin New York, and the ship has guaranteed in 


New York against its arrest. It is wrong when it says that Partenreederej 


is not a party to the contrat of carriage. The bills of lading were 


Signed by the master, and in fact, he certified that the goods were on 


i board the Ship. Moreover, the DEMISE CLAUSE of the bills of lading 


(paragraph 22, plaintiff's Exhibits l, 


; 


2 and 3.) specifically provides 
++. this bill of lading shall take effect Only as a contract with the 


Owner or demise charterer as the case may be “3 


(cee ARE Ze te manifestly 


| Wrong, as I have shown, in Stating that there are no contacts with this 


| district or the U.S. 
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I find it curious that defendant hasn't pointed out these 
missing facts to this Court. Also, it has failed to point out the 
interesting bill of lading provisions which a) couch the per-package 
limitation in American terms as "not exceeding $500.00 lawful money of 
the United States of America..." (plaintiff's Exhibit l, paragraph 5) and | 
b) specifically apply the U.S. Carriage of Goods by Sea Act (plaintiff's | 
Exhibit 1, paragraph 2). 

The defendant has missed the forest for the trees. I submit 
1 that this Court shou’¢ ‘ot do likewise. I suggest that if one were to 
} stand back and view this -nviire case from an overlook, one would see a 
| vastly different pictur. than that painced by the defendant. What 
appears out of the mist of misdirection raised by the defendant is 
| actually a situatioi. “ere the plaintiff took eminently sensible steps 
in instituting this action in the Southern District of New York; that if | 
it had failec to do so it would now be without a proper remedy against 
all the parties involved; that if this case is dismissed, it will be 
without a proper remedy against all the parties involved. 

This Court should not lose asane of the fact that this case 
is in -em_ as it applies to the vessel and that the vessel is the real 
|| Culprit. Nor should this Court lose sight of the fact that the other 
defendant with assets, Vaasa Line Oy has failed after repeated admonitions 
to appear or answer this case and that a judgment has been ta against 
ic. This Court must recognize that the law in this case is that <2 
Court must begin with the assumption that it will exercise jurisdiction 


unless it is established by the defendant that an injustice would follow 


“an 
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thereby. The burden is on the defendant to prove that it will be unjust 
to continue to retain jurisdiction. The guestic:. is not whether an 


injustice will resuit if the Court does not exercise jurisdiction. I 


Submit that the defendant has not sustained that burden, has not even 
come close to sustaining that burden and has not even suggested any 
injustice which would follow from the retentio.. of jurisdiction by this 
Court. 

On the other hand a severe injustice would be visited upon 


this plaintiff were this Court to dismiss this case. It should be clear 


to this Court how seriously the defendants* view t.»ir obligations to the | 


plaintifé. Vaasa Line has defaulted. Pa:*» “derei caly appeared and 


answered when faced with the admonition of t is Court to de SO, Otherwise | 


a judgment would be taken against it. The only other time it was 
Spurred to action was when the arrest of its veczel in the U.S was 
threatened. 

This is the only forum where all tiie defendants can be 
reached at one time and place most conveniently. In fact, it is a 
"forum of necessity" thrust upon this plaintiff by the exigencies of this | 
case:. ignored by the vessel and its owner, plaintiff sought out the 


vessel ard found it at a point and at a place and at a time where all the | 


parties could be brought together. The plaintiff, which has vecy real 
connections with New York and does a vast amount cf business here, 
served Vaasa Line here, and obtained an undertaking on the part of the 


vessel here. This Court should not and cannot take fxom this plaintiff 
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the fruits of its hard-earned efforts. There is no evidence that Vaasa 
Line did business in West Germany or that Partenreederei did businrss 
in Finle and I can vouch for the fact that according to my research | 
the vessel never went near either place after the voyage in question. 
Where it did go was regularly to the U.S. where it and both defendants 
were properly sued and served with process. 
Apparently convinced that saying makes it so, defendant 
blithely suggests commercement of a similar suit in another jurisdiction. 
I ask: to what end? No other jurisdiction is conveniently available. 
Costa Ric in law as plaintiff's memorandum will show is decidedly pre- 
judicial. The crew is probably as availabie here as it is going to be 
anywhere else in the world. Vaasa Line has already defaulted and hasn't 
Ween heard from. Partenrewderei probably doesn't exist, and the vessel 


has been sold. To do so would relegate plaintiff to litigating lawsuits | 


in two widely separate and disparate jurisdictions. To do anything 
with this lawsuit at this juncture in its present posture would be io 
undo at great detriment .so the plaintiff, a great deal of its effort. 
Nor should this Court lose sight of that settlement that was 
offered and never heard about since. Considering the time at which it 
was in the offing it would appear to have been dangled as an inducement 
in order to forestall any further activity on the part of the plaintiff 
probably pending the sale of the ship. Now that the sale has been 
accomplished, there does not appear to be a great deal of reason to 


| 
prosecute the case or talk about the settlement. But the plaintiff, having 


obtained a ready source of satisfaction of any judgment against the 


25a 


The Court should also not lose sight of the defendant's | 
obligation on this motion and its position in this lawsuit, both of which| 
have been studiously sidestepped in the affidavit and memorandum in | 
support of this mo-ion. 

The defendant's position in this lawsuit and on this motion 


is to show this Court how inconvenient it is for it to continue the 


elsewhere. i submit that this has not been done. This admiralty suit 
can be brought in this jurisdiction ~ choice of the plaintiff and its 
choice should not be lightly disturbed. Almost all of the witnesses 
and all of the documents are already here and those that are not can be 
just as readily brought here as anywehre else in the world in this time 
of swift travel. | 
Finally, as a basically in rem action against the vessel this | 
Court should clearly see this case as one in which there is no "home" 
forum. It has come to reside in this District for very good reasons and 
should not be evicted. Considering the progress that has heen made in 
this case to date by the active prosecution of its rights by the plaintiff, 


it would in fact create chaos and a serious injustice to do so. This 


case here and how much more convenient it would be to continue it 


Court, it is respectfully submitted, is charged with preserving the rights 


of the parties; and to dismiss this case would hardly preserve plaintiff's 
rights. Therefore, I respectfully request that the motion be in all 


respects denied, and plaintiff's cross-motion for summary juagment granted. 
} 


Sworn to before me this 4th 


day of April, 1975. 


PATRICIA B. JOHANSMEYER 
Netacy ublic, Ltate of New York 
No, 4522882 
Quelified in Westchester County 
Tarm Expires March 30, 1976 
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PLAINTIFF'S EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 


PARTICULARS FURNISHED BY SHIPPER OF Gooos 


EXHIBIT 1 - i LaADING #] 
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Shipper 


CtA- CONTINENTAL S 


Consignee 


TO ORDER 


Notify address 


KOOPERATIV.A FORBUNDET, STOCKHOLM VAASA LI N E 


Service of VAASA LINE OY 
HELSINKI 10, FINLAND 


* Loce! vesee * trom 


Ocean vesse: = Pon of toacing 

"URSULA JACOB" PUNTARENAS.C_R BILL OF LADING 

Port of decherge Finai destination (if on-carriage Freight payadie at Number of orgine! Bw 
HELSINK| =" OCKHOLM = KF PO Ss ~ 

Marks & Nos Der and kind of packages description of goods Gross weght Measurement 


CAFE DE COSTA RICA 


ACCO 2.000 “ASHED COSTA RICAN COFFEE 139.400 
PC-274 SACKS FROP 72/73 KGS 
KF 434! X07 32! 
CC STOCKHOLM ft 


INSURANCE COVERED BY BUYERS 
FRE!GHT TO BE COLLECTED 


| ORIGINAL 


FORWARDING AGENTS: j hereby certified that 
CORMAR S.A.P.0 BOX 290 t is hereby ce ed tha 
PUNTARENAS- COSTA RICA the goods are on _ the ship 


a. Be Lee Ma 


* Applicabie only when used as e THROUGH BL 


Pia and charges 
narged on _Rate per | 


139 4OOKGS967 00 100K 
CONG/SURCH. 10% 

FIND. ADD. a 5.00 1000K 
C.A.C.2t% S/a!0.045 55 
T,...C.#2.00 1000K 


ed the otter 8) o be vo 


Total F reignt ne 


- I : oH) 0 
Revences Charen PONTE KAS CR AUQUST) 26TH 1973 
/ f 4 


Collecting Fee 


Total Charges : A A pCt + Ltda 
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EXHIBIT 
Shipper sd 
CtA. CONTINENTAL S.A 
iy — 
\ 
‘a 
’ TO ORDER 
KOOPERATIVA FORBUNDET, STOCKHOLM 
‘ 


Port of loading 


2 - BILL OF LADING #2 


VAASA LINE 


Service of VAASA LINE OY 
HELSINKI 10, FINLAND 


BILL OF LADING 


"URSULA J PUNTARENAS .C.R 
Port of discharge * Fine! destination (it on-carriage Freigm payadio a! Number of or/ginai Ba 
HELS } NK | HOLM-KF_POR THREE 
Marks & Nos Numbor and’ od of packages description of goods Gross we grt Measurement 
CAFE DE COSTA RICA 
g} acco 2 O00 SACKS WASHED COSTA RICA 13° 400 
$| PC - 259 COFFEE, CROP 72/73 KGS 
o| KF 43399 307. 321 
&| CC STOCKHOLM # 
5 INSURANCE COVERED BY BUYERS 


wit 
FORWARDING AULNTS: 


CORMAR S.A.P.0. cOX 292 
PUNTARENAS-COSTA RICA 


PARTICULARS FURNISHED BY 


* Applicable only when used as a THROUGH BL 


Freight and charges 


139..400K $67.00 1000K 
CONG/SURCH. 10% 


FIND. ADD.45.G0 000K 
C.A.C. 212%5/$10.041. 55 
T.L-C. 92.00 1000K 


_ Total Freignt re ac | LB: 36 5] 30 — 


Advanced Charges 
ovechng Fee 


Total Charges 


FREIGHT TO bE COLLECTED 


ORIGINAL 


It is hereby certified that 


the goods are et the ship 
LZ 


Agcalor Master 


Shipped on board in appare 


ero! wneiner with 
by the Merchant any 
9 ond agrees the a!) agree 
On with the carnage of 


"BORA NaS C 6 


1 ihe master 


— 26TH 1973 - 


VAASA LINE OY 
HELSINKI 10, FINLAND 
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. ++ GRHIBYT. 3 =°BILL OF LADING #3 
—_—_-eeooree * 1 
. = i BA Number ay) 3 


INCNTAL S.A 


= 
c 
“4 


———— 
Consignes 


a TO ORDER 


Notify address 
FPHO LAUISANNE SA 


VAASA LINE 


Service of VAASA LINE OY 
camecceammnae * HELSINKI! 10, FINLAND 


* Local vesse! * trom 


NURSULAIACI5" PUR ARENAS (C.F BILL OF LADING 
STOCKHOL IA SYGCK LM THEE (3 


Number and kind of packages. description of goods Gross weight Measurement 


WASHED COSTA ROCA 69 70 


o) 
v 
~ 
\ 
mn 
x 
R 


FORWAYDI NG AGENTS: NAL 
CRIT S & BoD. GK 292 {GI 
PINTAR ND oe COoTA Rick OR 
It ia hereby cerUlad that 
the goods are en board the ship 
Se 


THROUGH B/L Agent or Master 


PARTICULAHS FURNISHED BY SHIPPER OF GOODS 


* Applicabie only when used 


Freignt and charges Shipped on Board in apparent good order and condtion unless ptherwite 


Ndicated herein the goous. of the containers of packages said to conten the 
Charged on ein mentioned Gischarge, or so 
. z > the vessel may 5 ‘oat, there fo be de 
Fe F =, Of payment of the charges th ance of ali obiigatior 
eu ‘y) be 7 ¥Y) Ho vyK whoo iu ! of the Merchant. ft 1s agreed that of the goods 
oe sc if -: * subject to the terms which shal gove 
- the relations, whatsoe ¢ Merchant and the Carne 
Ch} 1OF 49°) i211} ana the snip in every con'ingency, wheresoever and whensoever occurring 
This Bill Of Lading is @ re-eipt only for the number of above 
‘rT, - sy a 3). %% 1 Weight, measurement. mans and numbers, quality. contents and valve show 
PY PO’ 0 PUAN y above are furnished by the Merchant and have rot Deen checked and are to 
be considered unknown, uniess expressly acknowledged and agreed to The 
Ad ’ afer Ore AD re 3° signing of this Bill of Laditg is not to be considered a3 such an acknowledge 
ns ~ WHD.Ul A. HW i ment OF agreement. In accBpting this Bill of Lading the Merchant ayree to be 
bound by all stipulations, exceptions, terms and conditions of ine 
- r 2 wee %3 ) Back hereof. whether written typed. stamped or printed. as fully as if & 
\ os 4k . . * Dy the Merchent. any local custom or privileges to the Contrary notw thsta 
NG. aNd agrees that all agreements or freight engagements tor and in conne 
ton with the carriage of the goods are superseded by this Bill ef Lading 
tn with whereo! the Masier of the said vesse! has signed THREE (3) origina’ 
Bilis of # not otherwise slated above one of which Being accom 
—————_--— +-———— TNT +S plished, the other(e) to be void 
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Novaned Charges Ala to | salah aot TT 


Collecting Fee tor he mente 
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LAW OFFICES 


JOHN P. D'AMBROSIO, P.C. 
THE HONEYWELL CENTER 
S70 TAXTER ROAD 


ELMEFORD NEW YORK 10823 


TELEPHONE CABLE ADORESS 


@14/892-3630 June 6 , 1974 AMBROBSE, NEW YORK 


( Williams, Dimond & Co. OUR REF: M1252 
P.O. Box 297 
Wilmington, Calif. 90744 SS: URSULA JACOB 


(Att: Claim Cepartment B/E 152, &.3 Dated: 8/26/73 


Gentlemen: 
We have been retained to effect recovery of 1 raptioned 
claim and are enclosing the documents indicei « elow. Your 
prompt investigation and payment will be appreciated. 
SHIPMENT: 5000 igs coffee PORTS: PUNTARENAS /HELSINKI 
WATER DAMAGE 
B/L #1: 125 bags @ $52.22 $ 6,527.50 
rs #2: > So " 49.46** 1,236.50 
. 7a; S385: * "  50.84*** 50,077.40 
Plus freigh, handling, weightin & storage: 1,987.05 
TOTAL CLAIM: $59,828.45 
er Bag: FOB 69kg **Per Bag: FOB 69 kq ***Per Bag: FOB 69kg 
$72.00/50kg * $99.36 @ $70.00/50 kg = $96.60 @ $71.00/50kg =$97.98 
freight 6.68 freight 6.68 freight 6.68 
166.04 1953.28 107.66 
alvage 69kg Salvage 69kg -Salvage 69kg 
#™ DM 2/kg = @ DM 2/kg = @ DM 2/kg = 


2% DM 138/bag DM 138/bag DM 138/bag 53.82 
$50.84 


Yours truly, 


JOHN P. D'AMBROSIO 


Pins Behe SH es 
Enclosures: [7] Bill of Lading Ww Invoice [ __] Survey Report 


[__] pamaged Rolls List we Packing List | __] Subrogation Receipt 
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EXHIBIT § - LAMORTE, BURNS & CO. LETTER DATED JUNE 26, 
4 


Lamorte, Buens & Co., Ine. 


Suite No. 3147 
One Wold Trade Center 
New York, N. Y. 10048 


Telex: WU-12-6561 ITT-421478 R 
sats al Telephone: (212) 492-0400 Cable Address: LABURNSHIP 
Sieamenic Cemars’ 4 
Your Ref. M12 52 


Our Ret. 374-77 
June 26, 1974 


John P. D'Ambrosio, P.c. 
The Honeywell center 

576 Taxter Road 
Elmsford, New York 10523 


“URSULA JACOB" 
Puntarenas/Welsinki Bs/L 1,2,3 
Arrived October, 1973 
Alleged damage bags Coffee 

unt - $64, 000.00 


Gentlemen: 


In consideration of your not arresting the vessel URS@LA 
JACOB, or any other vessel belonging to the Si owmershin, or 
attaching any funds of the owner of the URSULA JACOB, in connection 
with suit which you may commence against the URSULA JACOB, her 
owner, et al, for alleged damage to coffee carried on the above 
vessel arriving at Helsinki in October, 1973, the undersigned 
Association hereby agrees: 


1) To file, or cause to be filed, upon your demand, 
an appearan On behalf of the owner of the said 
vessel in suit aforementioned, and 

Cause to be filed, a claim 


In the event a final decree (after appeal, if any) 
be entered in favor of the claimant against the 
URSULA JACOB and/or her owner for damage to said 
cargo allegedly caused by the URSULA JACOB, then 
the undersigned Association agrees to pay and 
Satisfy (up to and not exceeding $60,000.00) the 
said final decree or any lesser amount decreed by 
the Court or settled between the parties without 
final decree being rendered. 
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John P. D'Ambrosio, P.C. June 26, 1974 
=~2= 


3) Upon demand, to cause to be filed a bond in 
form and sufficiency of surety satisfactory 
to you or to the Court in the above amount, 
securing your claim against the said action 
mentioned in sub-Division 2. 


4) ss the event the bond referred to under ,sub- 
Division 3, supra, is filed, the vadersigned 
Association shall have no further obligation 
under sub-Division 2, supra. 


It is understood and agreed that the signing.of this 
letter by LAMORTE, BURNS & CO., INC. is not to be d 
as binding them, but is to be binding only upon THE STEAMSHIP 
MUTUAL UNDERWRITING ASSOCIATION LIMI@ED. 


This letter is written entirely without prejudice to 
any rights or defenses which the said vessel or said owner may 
have under the covering bills of lading and/or charter parties 
and/or statutes in effect, none of which is to be regarded as 
waived. 


Very truly yours, 


THE STEAMSHIP MUTUAL UNDERWRITING 
ASSOCIATION LIMITED 


LAMORTE, BURNS & CO., INC. 


ste 


(as Attorney-:a-fact for the above limited 
purpo”: only, as per authority frem THE 
“TEAm. AIP MUTUAL UNDERWRITING ASSOCIATION 
LIMITED in telex dated June 14, 1974) 


s, President 


REPLY AFFIDAVIT OF MICHAEL J. CARCICH IN SUPPORT OF 
ITION TO CROSS- JON (Filed April 


IN OPPCS 


ArT t . “CVT TT 
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OB" and the SS URS 


engines, her boilers, etc 
ints. 
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MICHAEL J. CARCICH, being duly swor 


says: 


I am an associate of the firm of CICHAD 
the attorneys for the defendant, PARTENREE M. 
JACOB", and am familiar with the previous n 
this matter. i have read the answering affi V ar 
in support of Cross-Motion for Summary Judg eo 
D'Ambrosio and I make the following reply: 

Turning first to Mr. D'Ambrosio content 
respect to the motion to dismiss the complaint on t 
of forurn conveniens, it is clear that tt ar 

I have attempted to sort out Mr Ambro 
contentions as to why this action should be di 
the grounds of forum non conveniens an? find them to 
follows and will answer each in order. 

hs I ntiff claims that ice the t 
lading were bought by the plaintifti from a New York 
company and tiated t th a New k h 
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Plaintiffs cross-motion, therefore, is inadequate 


| both piocedurally and substantively, and should be denied by 
{ 
this Court. Furthermore, f the Court will refer to my letter 
} oO” Marct t+, 1975, (copy attached as exhibit "2"), I believe 
| that it is clear that this motion hes been interposed by 
Mr. D'Ambrosio at this time solely t» further delay decision 


of defendant's motion to dismiss. 


In this respect, I would ask the Court to refer to 


Rule 56(g) F.R.C.P. which provides: 
" Should it appear to the sai is- 
faction of the Court at any time 
that any cf the affidavits presented 
pursuant ( ais rule are presented 
in bad faitnu or solely for the pur- 
pose of delay, the court sji.all forth- 
with order the party employing them 
to pay to the other party the amount 
of the reasonable expenses which the 
filing of the affidavits caused him 
to incur, sncluding reasonable 
attorneys fees, and any offending 
party or attorney may be adjudged 
guilty of contempt." 


I suggest that this would be an appropriate case in 
which to impose the sanctions of this rule. 

WHEREFORE, deponent prays for the entry of an order 
| denying the cross-motion and dismissing the canplaint herein 
on the basis of forum non conveniens, but. withcut prejudice 

to the commencement of a similar suit in an appropriate juris- 
diction, and upon condition that defendant agree to waive any 
time bar defense not already available in the present action, 


agree to the jurisdiction of the Courts of Costa Rica, Finland, 


Sweden or West Germany dependin where the plaintiff choses 


| 4Sa 

; tO recommence this suit, and agree to post the same security 

| in such other Court as it has posted here with respect to this 

|| claim. | 
| Dated: New York, New York | 
| April 8, 1975 

i] 

| 

Sworn to before me this 8th 

-day of April, 1975. 


| " WANDA A, AMBROSE 
otary Public State cf New York 

} No. 4 4521639 - 
Qualified jn Viely 

Commission Expires 4, 


mone 
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EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 
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EXHIBIT 1 = LETTER TO ROBERT J, WARD, J., FROM CICHANOWICZ & 
CALLAN DATED FEBRUARY 5, 1975 


Pebruary 5, 1975 


Robert J. Ward 
Judge, United States District Court 
Usited States Courthouse 
New York, H. Y. 10007 


Ret Kooperativa Forbundet, Stockholm 


Ra 
Settlement discussions have been hampered because the 
Codey eet a net Sppeared in the litigation. a. ee eee 


36 e The 
request an additional 30 days on the following items listed below 
es directed at the pre-trial conference held on January 17. 


Answer by January 27. 

All discovery to be completed by April 23. 
Pre-Trial Order filed by May 28, 

Motion to Dismiss now returnable February 11. 


We respectfully submit that the possible benefit merits 


DSA thep 


ces 


Jom P, D' Amb: 
A for Piaietane” 
Center 
570 Fr Road 
Elmsford, N.Y. 10523 
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EXHIBIT 2 - LETTER TO ROBERT J- WARD, J., FROM CICHANOWICZ & 
CALLAN DATED MARCH 24, 197¢ 


March 24, 1975 


BY HAND 


The Honorable Robert J. ward 
United States District Court 


40 Centre Street - Foley Square 
New York, N.y. 10007 


Re: Kooperativa Forbundet, 
Stockholm vy, Vaasa Line 
Oy, et al, 
74 Civil 4076 


Our Pile: 9113 /msc 
a 


Dear Judge Ward: 


IT am an associate Of the firm of Cichanowicez ¢ 
Callan, the attorneys for the Gefendant, Partenreedereai 
M.S. URSULA JAS DB. 


Iam writing, assr was directed by your secretary, 
to voice my objection to any further extensions of the 
return date of defendant's motion to dismiss this case on 


the grounds of forum non Conveniens. 
————_ conveniens 


This motion, which was originally returnable on 


to prepare and serve his answering papers, at this point, 
further extensions will Only exhaust the time remaining 
for discovery, which is to be concluded, as your Honor 
directed, by June ll, 1975. Shoulda the defendant's motion 
be denied by your Honor, this further exhaustion of dig- 
covery time will greatly prejudice the defendant, since to 
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The Honorable Robert J. Ward March 24, 1975 


prepare ita case for trial, it will be necessary to assemble 
witnesses and documents from Costa Rica, Sweden and West 
Germany. 


Defendant, therefore, requests that your Eonor refuse 
any further extension of the return date of this motion, 


Very truly yours, 


CICHANOWICZ & CALLAN 


Michael J, Carcich 


MIC: wa 

cc: John P. D‘Ambrosic 
The Honeywell Center 
570 Taxter Road 
Elmsford, New York 10523 
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ORDERED, that service of a opy of this order 


Q 


together with a copy of the annexed papers upon which it 


is granted be served upgn the offic the attorneys o 


~ 
/ 


record personally,jon or before the 1 day of April, 19 


at 5:00 P.M. shall be deemed sufficient service thereto 


Dated: New York, New York 
April 9 , 1975. 


5'% Qu: Ui8.De. 


TO: JOHN D'AMBROSIO 
The Honeywell Center 
570 Taxter Road 
Elmsford, New York 10523 


CICHANOWICZ & CALI.AN 
80 Broad Street 
New York, New York 10004 
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AFFIDAVIT OF DONALD J. KENNEDY IN SUPPORT OF MOTION 
(Filed April 9, 1975) 


Sweden. Deponent was informed of this act 


about April 1, 1975, and at that time, the 
Vaasa Line's time to answer or move with ré 
complaint herein had expired and the plaint 
a judgment against defendant Vaasa Line OY 
4. Deponent has been retained to 
action, and from the review of the file in 


deponent believes that defendant Vaasa Line 
and substantial defense of the cause of act 
in the complaint. 

2. The summons was served on or 
20, 1974. The United States Marshall Servi 
and Process Record, a copy Of which is anne 
Exhibit 2, indicates that service was to be 
"Williams, Dimond" or "Halcyon Steamship" a 
Place, and that both are agents for defenda 
OY. Upon information and belief, Williams, 


not have an office in New York and Halcyon 


Co., Iné. is not an agent of the defendant 


Of coffee from Puntarenas, Costa Rica to Stockholm, 
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The affidavit of Alfred N. Lawrence dated April 


a copy of which is annexed as Exhibit 3 j 


Williams, Dimond and Co. does not have an of 
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York and that Halcyon Steamship Co., Inc. is 
Of Vaasa Line OY. The remark section of th 
return indicates that service was refused a 
the quotation "they are not agents for Vaa 
Accordingly, there was no personal service 
6. Plaintiff Kooperativa Forbund 
is a foreign corporation with no office or 
in the Southern District of New York. 


Line OY, Partenreederei M.S. "Ursula Jacob" 
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corporation with no office or Place of busines. ir the 


Southern District of New York. The M.S. "Ursula Jacob" 
LS registered under t German flag efendant Vaasa Li 
OY is a Finnish corporation. The cargo damage claim ar 
mut of a shi it of coffee 4S loaded aboard the 
vesse]. in Costa Rica and diccharged in Stockholm, Swede 
Upon information and belief, the instant litigation does 


not have any contacts with this Jurisdiction. 


To explain the circumstance: Surrounding 


this default, it is necessary to explain how the deponent 


o 
c 
i?) 
ey) 
3 
Fa 
w 
= 
Oo 
} 
<¢ 
4) 
Q 
= 
bh 
ct 
rt 
5 
e 
Uw 
9) 
fu 
U 
oO 


A. On March 24, 1975 deponent's law firm re- 


ceélved a request from Nordisk Skibsrderforening, a defen 


to contact Mr. D'Ambrosio, attorney for the 

plaintiffs herein, and after discussing this matter with 

him, to report to them on the status of the legal proceed 

ings in New York. The deponent was asSigned this case. 
B. On or about April 1, 1975 the deponent 


contacted Mr. D'Ambrosio and discussed the matter with 


nim. Thereafter, we reported to Nordic’ Skibsrederforening 


and advised them that a def: t judgment had been entered 
against defendant Vaasa Line Oy in the amount of $64,952. 
C. On April 4, 1975 we were contact. d by 


Nordisk Skibsrederforening and advised that Vaasa Line OY 


Stated, in effect, that the reason a default judgment 


was taken against them was that they did not have 1fficien, 


notice of the proceeding. We were advised that a copy 


Mr. D'Ambrosio letter dated January 21, 1975 to Vaasa 


né OY was received by them on January 29, 1975. We wer 
also advised that Mr. D'Ambrosio's letter >f January 21, 


1975 did not contain the correct address of defendant 


Vaasa Line OY. 
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EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 


RUBY M. FITZHUGH 
NOTARY PUBLIC, Stote of New York 
No. 24-6519735 
Qualified in K.i9s County 
Certificate filed in isuw Y urk County 
Commission Expiros Merch 30, 1974 
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EXHIBIT 1 ~ DEFAULT ¥ JDGME NT 


(Printed herein at p.10a) 


CAAIBIT 2 = U.S. MARSHALL SERVICE INSTRUCTIONS AND PROCESS 57a 
RECORD 


' {KOOPERATIVE ©ORBUNDET, STOCKHOLM WW 4H oO Pe Uird 
EFENOANT VAASA LINE OL; PARTENREEDERET MM Ss. URSULA JACOB TYPE OF WRIT é 


id the SS URSULA JACOB, her engines. her boilers, etc. 


_—_—_—— 
OMPANY, CORPORATION, ETC. TO SE RVE O * DESCRIPTION OF PROPER? TO SEIZE OR CONDOEMN 


Dimond & Co. and Halcyon Steamship Company 
Apartment No., City, State and ZIP Code) * 


Place , New York, 


Th, yevwe + One copy for U.S. Attorney or designee and 
t one j 
4 two copies for Attorney Geveral of the U. $ 


570 taxter Road included, 


Elmsfird, } | SHOW IN THE SPACE BEIOW AND [0 THE LEFT 
| ANY SPECIAL INSTRUCTIO‘ ‘2 OR OTHER 
| INFORMATION PERTINENT TO SERVING THE 
WRIT DESCRIBED ABOVE. 


SPECIAL INSTRUCTIONS 


Sane. et Flen, 8 Hans 


OWE, ber at tens feck 
ee t- 


] TELEPHONE NUMBER | DATE 


914/592-3830} 9/17/74 


Dw amount of deprsit or app lical DEPOSIT/CODE ois ] OISTRIC LOCATION OF SUB OFFICE OF DST TO SERVE 

Qode) and sig> USM-285 for first wnt 

oni, if more than one writ subi 

Facknowledgo receipt for the total ne SIGNATURE OF AUTHORIZEL S DR PUTY ORCLERK 

writs indicated and !ur the deposit (if appli- Fd) Geo 

cable’ shown <a 
I hereby certify and retum that I nave > pe rson ally served, have legal ev nee of service, or hayé executed as shown in 
“REMARKS,” the writ described on the intividual, company, corporation, etc, at the addres#shown above or on the individual, 
company, corporation, etc., at t the ac “dress inserted belc ™ 


I hereby certify and return that aft r dil igent “tadeettgations IT am unab le | to locate the in divi Ju vy company, corporation, etc., 


J named abuve within this Judicial District 


NAME AND T INDIVIDUAL SERVED (If not shoun above) ae ag ae i ¢ person of suitable age and 

ee i scretion then abiding in the 

KE ‘SES YVERVILEG udant’s usual place of abode 
porno 1.35 =! ee = eatin = Sn | patience! 

ADORESS (Complete only if dif ferent than shown above | Fee Ifa apy licable MILEAGE 


$3 — ls $036 


- < 


) OF ENDEAVOR (Use Remarks if necessary “Toate 5 ME A OFU.S MARSHAL OR DEPUTY 
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ali codieitibeainaediiiaibe eerste 
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AFFIDAVIT OF JOHN P, D'AMBROSIO IN OPPOSITION TO MOTION 
(Filed April 17, 1975) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


IVA FORBUNDET, STOCKHOLM, 
: 74 Civ. 4076 
Plaintiff : (Judge Ward) 


- against - : AFFIDAVIT 


‘ IN 
VAASA LINE OY, PARTENREEDEREI M.S. : OPPOSITION 
"URSULA JACOB" and the SS URSULA JACOB, 
her engines, her boilers, etc. 


Defendants 


STATE OF NEW YORK 
)ss.: 
COUNTY OF WESTCHESTER) 

JOHN P. D'AMBROSIO, being duly sworn, deposes and says: 

T am the attorney for the Plaintiff herein and am fully familiar 
with all of the facts in this case and I make t).is affidavit in opposition 
to the motion by the Defendant, Vaasa Line OY, to vacate the judgment 
entered herein. 

I have read the affidavits of Donald J. Kennedy and Alfred N. 
Lawrence, Jr. in support of this motion. I believe that what few facts 
are related therein and the conclusions drawn therefrom are by and large 
in error and that they don't come close to providing this Court with 
reasonable grounds for granting the motion. 

As matters of fact Mr. Kennedy is wrong in alleging “upon in- 


formation and belief" that the Plaintiff has no office or place of 


business in the Southern District of New York or that Williams, Dimond 


6la 


does not have an office here, or that this case does not have any contacts 
with this jurisdiction. The actual facts in this regard have been stated 
at great length in my affidavits in opposition to the co-defendant's 
motion to dismiss this case for fortum non conveniens. I respectfully 
direct the Court's attention to those affidavits and ask that they be 

read in opposition to this motion as well. 

Defendant's attorney's affidavit in support of the motion and 
memorandum of law present a mixed bag of facts and law which, it is sub- 
mitted, fall far short of the requirements of the law on an application 
such as this, which are: 

l. That the judgment came about because of mistake, inadver- 
tence or excusable neglect. 

2. That the Plaintiff would not be prejudiced by setting the 
judgment aside. 

3. That a meritorious defense exists. 

In fact, no where in the moving papers is there the statement of a Siiyit 
fact which would fulfiJ’ any of the three requirements above. Mr. Kennedy 
in paragraph 4 of his affidavit alleges his belief "that defendant Vaasa 
Line OY has a good and substantial defense of the cause of actions set 
forth in the complaint." That's the first and last mention that he makes 
of a defense and, as will hereinafter appear, it is woefully inadequate. 
The Defendant's suggestion on page 5 of its memorandum of law that a meri- 
torious defense is treated by the Courts as a mere adjunct and given some 
passing nod in consideration of a motion such as this is absolutely wrong. 


The showing of a meritorious defense in a detailed and factual fashion is 
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an absolute necessity, totally lacking to the Defendant in this instant. 

Defendant also seems to have some trouble in pinning down 
whether the default occurred as a result of mistake, inadvertence or ex- 
cusable neglect and whether that was on the part of the Defendant or its 
defense association or its lawyer. The nearest I can come to ascribing 
a reason for the default is that the Defendant did not have sufficient 
notice of the proceeding (Mr. Kennedy's affidavit, paragraph 7c). How- 
ever, even that conclusory statement is promptly put to rest by Mr. 
Kennedy in his very next line when he says that he was advised that a 
copy of my letter of January 21, 1975 written at the instruction of this 
Court was actually received by the Defendant on January 29, 1975. In 
light of that I fail to see how the Defendant can claim insufficient 
notice of the proceeding. 

Thus, from the papers themselves there is absolutely no evidence 
of a meritorious defense and no indication whatever of mistake, inadver- 
tence or excusable neglect. 

The only other ground advanced in general by the Defendant as a| 
basis for vacation of the judgment herein is that this Court has not ob- | 
tained jurisdiction over the person of the Defendant. And even on this 
score the Defendant's counsel is not sure. On page 6 of the memorandum 
he expresses just a mere doubt that the Plaintiff obtained jurisdiction 
over Vaasa Line. I suggest that he is doubtful for a very good reason. 
Vaasa Line is doing business in this jurisdiction. 

On the question of jurisdiction, I respectfully submit to this 


Court that Vaasa Line is a) doing business in New York, and b) doing 
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business in Caiifornia. Should this Court vacate this judgment on the 
grounds that jurisdiction has not been obtained over Vaasa Line, I would 
ask that the vacation be conditioned upon Vaasa Line's waiver of th 
Statute of limitations in order that an action may be commenced against 


it in California whereupon I will seek to remove it to this jurisdiction 


3 


where the other Dcfe 


idant and the ship have already appeared. The full 
circle will then have been completed to the benefit of no one. In the 


alternative I would ask that the judgment, if it be vacated, be conditioned 


upon the Defendant's appearing in this action and submitting to the juris- 
diction of this Court in New York. 

But I don't think that that point will even have to be reached 
because the Defendant is subject to the jurisdiction of this Court already 
and the judgment should not be vacated in any event because the Defendant 
| has shown neither an excuse nor a defense. 

The Defendant, Vaasa Line is certainly doing business in Cali- 
fornia. They have a general agent there, Williams, Dimond & Co. and ad- 
vertise a regular liner service to the U. S. Pacific Coast and Hawaii. 
They do so now and did so in 1973. Vaasa Line is also doing business in 

| New York. Williams, Dimond & Co., its general agent has an office at 17 

l Battery Place. Beyond that it advertises in The Journal of Commerce 
i 

| Transportation Telephone Tickler as being represented by F. W. Hartmann 

| & Co., Inc. also at 17 Battery Place. The conclusory statements by Alfred 
i| 


N. Lawrence, Jr. that it is not a general or managing agent for Vaasa Line 


il 
| is not dispositive of the question. The question is - what does Halcyon 


Steamship Co. or F. W. Hartmann & Co., Inc. or Williams, Dimond & Co. 


} TO ; n- Tran} ¢ tt 7 } } 
iY wrong in Paragrapn 4 of his affidavit wher he states +} + Ws 


in vain through all the Papers that have been submitted thus far ind 


not one indication of y aefense to this action by either Defend t 
This lack of information on this point is most telli - There simpl 
no defense and wishing it were so Le’ BO. 1] 
in the memorandum on behalf of the rably more thar 
a perfunctory statement t a meritorious nse exi s is re € 

a lete setting forth of a factual legal bas 
the defense if in f it exists. But how « 2 ee in thi 
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lading and the commercial 


would have produced the @ results that I 4d Pm £3 a 
and in light of the joint 1 by the Defendants i thi 
together with the Plaintiff it is not at al Surprising that r lef 


has been tendered. There simp y isn't any. 


Concerning the mistake, inadvertence and exc 


thme 


ise 


e h: heer 
AS NaS been 


idant did not h 


this Defendant 


Merihuolto 


neither of whic 


with Lamorte, Burns 


with both Defendants' efense a cic nm who ye out 


settlement. Conversations were had with amorte Burns in May, 


After a pre-trial conference if \ i 197 my letter of 
1975 went out not only to Willian Dimond & Cc n Wilmingto 
but also to the Defen 


9 before 
rlent notice o 
very well advised of 
the default in this case | ri u the Defendant had nothing t 


lose by its own 3 ne > ve ing been g as I have indicated 
y 


2 word about 
this judgment be 
2>yond 
litional expense of relitigating this cz 
exactly where it 
the wisdom of the 


mo? luv + ; - winadmid?) 
merely tilting at windmill: 


therefore, 


reasons sx i he motion 


tion tha is Defendant appear 


and that it be ordered 
for the inconvenience. it has caused. 
Finally, as 
absolutely no question of 
dant. Plaintiff has made out Clear prima 
ave set forth no fact question: 1 2x those 
actual showing in detail ; solutely necessary 


motion for summary judgment which has 


in opposing the co-defendant's motion. i again, resp 


* 


quested, therefore, that this Court grant Plainti 


h 


IR ae = 
case and 


allegation 


in order ti 


=n made 


e¢ 


and, a posteriori,deny this motion and the companion motion of 


JOHN P 


Sworn to bef 


EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 


EXHIBIT 4 = ACKNOWLEDGMENT OF CLAIM DATED JUNE 19, 197% 68a 


Aiew 


sbexrg sgatayz w 5 
WOX 160255 


Tied,” £ansand 


SAN FRANCISCO 


. Rane ie ae | am een o a 
WILLIAMS. DIMOND & CO. indie eae 
ReTAPLIOMEO 1068 INCORPORATED 804 SEATTLE 
SZRTH 170 
?. Oo. SOX 997 CAWLE A008c88 
WILMINGTON, CALIFOANIA 90744 “KAIMANA™ 


uolto6 OY en 


A 


a 


’ > 


Rez: “URSULA JACOB", Voyage 10-E, Bs/L Puntarenas, C.R/Stockholm- 
iP Port via Helsinki Nos. 1,2 & 3 dated 38-26-73; Claim of 
John P, ‘Ambrosio, P.C., +Ml1252, $59,828.45; Our Ref: 
H-9050=-P 
sesso 
Kindly note the attached clain for alleged water damage in ship- 
ment of 5,000 sacks of coffee. 
File is submitted herewith for your investigation with the P & I 
Clus representatives. Please then handle directly with claimant 
to conclusion. Thank you. 
, 


"STAMTO WRACA rrr 
MAWSEATIC VEatawsa sada 


WILLIAMS, DIMOND & CO. 

( Ad. (aE EO OF 7 ee 
C. S. WINKLER 

Manager, Insurance & Claims 


John P. D'Ambrosio, P.C. 

570 Taxter Road 

Elmsford, New York 10523 

Kindly note the foregoing. If further correspondence is re~ 

quired please write directly to Merihuolto OY, t is under- 

stood, of course, that our action in this mattzgx is not to be 
construed a Ss > aie 3 anc \ 

vessel, ner a 


privileges 


Or otherwise. 


EXHIBIT 5 - LETTER FROM JOHN P. D'AMBROSIO TO MERIHUOLTO oY 
DATED JUNE 26, 1974 


YOHN P D'AMBROSIO, P. Cc. 


ME RMONEYWELL CENTER 


TELEPHONE 
\@'4) 592-3630 
(212) 667-6626 


Merihuolto 
Kronsbergsga 
P.O. 
Helsinki, 
Our File #M1252 


SS URSULA JACOB, 


ne /t : . r= 
Bs/L Puntarenas, 


Gentlemen: 


Copy of letter of June Lo, i n Williams, Dir 
to you is enclosed. 


We have received a letter of undertaking from vessel’ 
underwriters in exchange for our not arresting the U 


Fl 


JACOB on her last visit to the U.S. West Coast. 
arrange a similar letter on behalf of Line 
our suit time in order that the arrest 

not be necessary. 


= On 


t 
~ 
‘ 


Your immediate response is appreciated. 


JPD/mo 
encl. 


cc: Williams, Dimond & Co. 
Att: cC. S. Winkler 
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SUPPLEMENTAL AFFIDAVIT OF JOHN P, D'AMBROSIO IN OPPOSITION 
AN’ IN SUPPORT GF CROSS-MOTION (Filed April 17, 1975) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


od 
KOOPERATIVA FORBUNDET, STOCKHOLM, : 
Plaintiff, 
3 -~against- : 74 Civ. 4076 RIW 
VAASA LINE OY, PARTENREEDERSI M.S. : 
"URSULA JACOB" and the SS URSULA SUPPLEMENTAL AFFIDAVIT 
|| JACOB, her engines, her boilers, etc., : IN OPPOSITION AND IN 
SUPPORT OF CR°SS-MOTION 
| Defendants. H FOR SUMMARY JUDGMENT 
a 5 Ss see an en i hf rt cn eset casio a > es nh wh tev ae tow ek ew we x 
STATE OF NEW YORK 
) SS 
COUNTY OF WESTCHESTER ) 
JOHN P. D'AMBROSIO, bein; duly sworn, deposes and says: 
I have read Mr. Carcich's affidavit in opposition to plaintiff’ 
cross-motion and in reply to plaintiff's opposition. 
Loquacious though it may be the reply affidavit sheds no more 
~ light on this case than did the papers in support of the motion. 


It is not surprising, because, the facts and the law as set 
forth in my affidavit and memorandum of law on behalf of the plaintiff 
are indisputable. 

In fact, manifestly conspicuous by its absence is any referen 
to the many cases cited in plaintiff's memorandum in opposition to the 
motion or, more telling, is there the setting forth of any facts to 


counter those set forth by the plaintiff either in opposition to the 


motion or in support of its cross-motion for summary judgment. 


f— 
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Defendant complains 


defecti in that the de ian : e y had enough time to 


counter the allegations made therein. I submit that as of this writing 
it has had enough time but nothing further has been heard from the 
defendant. Perhaps, because there is nothing further to Say. 

Not surprising is it that Mr. Carcich is generally both in 
his reply and in his opposition to the cross-motion wrong again in 
practically all that he sets I d where he is not wrong, what he 
sets forth is clearly inapposite. 

Rather than ccning to grips with the main issues clearly set 
forth in plaintiff's memorandum in 2siti he picks bits and pieces 
of the affidavits presented in opposition and thus makes a feeble attempt 
to sustain an otherwise untenable ,»osition. 

Thus, his observation that the bill of 
pass through the hands of many people is totally gratuitous and lays the 
basis for his non sequitur that where a negotiable instrument may travel 
has nothing to do with the underlying obligation. The billsof lading and 
their travels had everything to do with the underlying obligation and 
their travels through New York placed New York very much in the picture. 
Thus, contrary to what Mr. Carcich would have us believe, not all evidence 
with respect to the underlying obligation is either in Costa Rica or 
Sweden. 

I am happy to see a concession that VAASA LINE OY may very well 
T} 


have an agent in New York. I am convinced that it does. he fact 


plaintiff has been thus unable to effect its execution against VAASA LINE 


an indication of Mr. Carcich's inability to differentiate the 


right from the remedy. It is not at all surprising to find that judgment 
debtors have no assets in a particular jurisdiction. I know they have 


assets in California. 


Nor should Mr. Carcich find it "curious" that I wrote to 


California and Helsinki. I wanted to make absolutely sure that the defen- 


dant was notified of its default. Apparently despite my caution the 
defendant undertook to disregard my admonitions which wee simply the ad- 


|, Monitions of this Court and under whose direction my letter was written. 


I suppose we would have 


been hearing lengthy argurents about why the defen- 
| dant really didn't default if the only letter I hed written had been 
| directed to its New York agent. Nor is a rehashing of the Snam case going 
to help us further since it was clearly pointed out in plaintiff's memo- 
randum that the Court in Snam found that no one did business in New York. 
Defendant is absolutely wrong in claiming tnat this is not an 


Pt a 


in rem action. It clearly is an in rem action and in rem relief was 


sought in the complaint. Moreover, I have no idea where I waived my 
right to an in rem action by accepting defendant's Club letter. Mr 
Carcich is absolutely wrong. The letter speaks for itself and clearly 
was tendered in exchange for non arrest of the vessel in rem. It speci- 
fically submitted the vessel to the jurisdiction of this Court in rem 
and any characterization of the facts to the contrary by the defendant 


simply won't change them as 
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I am relieved to find that Mr. Carcich hesitates to question the 
veracity of Mr. Morance. His hesitancy is understandable since his point 
in paragraph 4 of his Affidavit clearly evinces his misunderstanding of 
Section 218 of the General Corporation Law of New York. That Section pre- 
| Supposes the performance of activities in New York by a foreign corporation 
which would require such a corporation to obtain a Certificate. The plain- 


tiff is not in such a position any more than was the manufacturer of that 


prolific breed, Volkswagens, Delagi v. Volkswagenwerk AG of Wolfsburg, 
Germany 1972, 29 N.Y. 2d 426, 328 N.Y.S. 2d 653. 
The Court of Appeals of New York has consistently held that: 


“Where a foreign corporation's primary contact here is 

to solicit business or to merely facilitate the sale 

and delivery of its merchandise in interstate commerce, 
then such a corporation should be exempt from any burdens 
which our laws place upon foreign corporations doing 
business here." Hovey v. DeLong Hook & Eye Co. 211 N.Y. 
420, 427, 105 N.E. 667, 668; Angldiie Computing Scale Co. 
v. Gladstone 164 App. Div. at page 374, 149 N.Y.S. at page 
Sil; William L. Bonnell Co. v. Katz, 196 N.Y.S. 2d 763. 


Also the United States Court of Appeals for the District of 


Columbia agrees: 


"A foreign corporation is not required to procure a 
certificate of authority merely for the prosecution 
of litigation." Norman A. Loe vs. Normalair, Ltd. 


222 A. (2d) 643. 

Thus, even if Mr. Carcich is correct that the plaintiff has not 
filed a certificate to do business in New York it is clearly inapposite 
to the determination of the question before this Court. 

Where it did or did not file a certificate is equally impertinent 


1} \ ; ‘ 2 : : 
to the question of the relevancy of information which witnesses in New York 
\| 


lcould produce. I submit that they could produce a great deal of inform- 


lation since it is cheaper to fly documents than it is to fly people, and 


jdocuments in the possession of the New Yor nnel of the plaintiff 


| | . . . 
|icousd amply demonstrate the plaintiff's case at trial. 


Tha 


I believe that any question concerning the applicahility of the 
Carriage of Goods by Sea Act has been amply briefed and it would only be- 
labor the point to spend more of this Court's time on that question, 
| except to say that it should have no difficulty in applying the Act in 


| this jurisdiction. 


@o 


Defendant makes a purely gratuitous assumption that "Costa 
Rica and Sweden must have provisions similar to our long arm statutes". 


I am not all that convinced. Nor is it plaintiff's position to prove that 


|jfact. What the defendant Suggests even more strongly in its reply 


disparate jurisdiction. An unreasonable demand. 


Contrary to defendant's conclusion, all of plaintiff's contentions 
}are manifestly with great merit. I have not stretched the facts. I 
l|have merely set them forth. The defendant has stretched its imugination 
| but has done nothing about the facts, or the law, for that matter. 

Nor is Mr. Carcich's dissatisfaction with my affidavit on 
plaintiff's cross-motion of any import. Rather than clearly illustrating 
the point that there is no witness in New York available to substantiate 


plaintiff's claim, it rather clearly demonstrates the law in New York which 


|/has sustained the common sense approach that where the proofs are docu- 


mentary, an affidavit by anyone other than attorney would be merely super- 


;fluous (New York Appellate Division, Third D 


4) 


pt., January 17, 1974, 


Dorkin v. American Expres._Co. 43 A.D.2d 877, 351 N.Y¥.S.2d 190). ‘There 
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Thece is nothing further that an affidavit could provide this Court beyond 
those facts contained in the documents submitted to the Court. What the 
Court should note is that the defen it has n those arguments 
even at this moment of truth. Clean bills of lading were issued and the 
coffee was delivered damaged. A in acie case is made 

the penny have been set ou 

about them. The plaintiff should have summary judgment. 

As to the elusive settlement in this case, I know that I 
personally spoke vith Lamorte, Burns Inc. and, before I wrote 
the plaintiff, specifically asked whether the settlement would be forth- 
| coming from both defendants and was fi I was advised that it was and 
that it did and I recommended it. 

Finally, Mr. Carcich limps along by suggesting that costs 
should be imposed because I have delayed the decision in this case. 
Apparently thinking that saying makes it so, he attaches as Exhibit l 
to his reply affidavit his firm's letter of February 5, 1975, to which 
I made reference earlier, but apparently didn't read it. The first thirty 
day adjournment was requested by his own firm. Nor had the case been 
adjourned three times in order to give me time to prepare answering papers. 
It had been adjourned because a settlement was in the offing and VAASA 
LINE was in default. Again, the facts relative to the settlement could 


clearly be set forth on the record by Mr. Carcich since he was engaged 


| by Lamorte Burns & Co., Inc. to defend this action and affidavit by a 


| member of that firm would set the record straight. Of course, that 


affidavit would show that we had a firm settlement worked out. 
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Which brings me back to the argument upon which I opened this 
| 
} 


affidavit, namely, that vast volumes are Spoken by what the defendants do 


not say rather than by 


ct 
@ 
b 
ty 
© 
S 
i @ | 
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wn 
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ite observations they do make. The 
defendant has not come to grips with the facts of this case Or with the 
law as set out in plaintiff's memorandum. Because of that failure, it 
Should fail, both on its motion and on its opposition to plaintiff’ 
cross-motion for summary judgment. Defendant has thoroughly failed in 
enlightening this Court as to its defense, if any. It has thoroughly 
failed to consider the law as set forth in plaintiff's memorandum in 


|| Opposition to the motion to remove for forum non conveniens. Accordingly, 


jj} it is respectfully submitted that the defendant should be denied the relief 


it seeks and the plaintiff should be granted a judgment on its cross- 


};}MOtsa on. 
/ 
\ / / 
Dated: Elmsford, New York ag aa ae ee 
April 16, 1975 {fi 7) 


/ JOHN P. D*AMBROSIO 


Sworn to before me this 


16th day of April 1975 
i, 


——> 


Notary Pu 


PATRICIA E. JOHANSMEYER 
Notary Public, State of New York 
No. 4522832 
|} Qualified in Westchester County 
Term Expires March 30, 1976 
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REPLY AFFIDAVIT OF DONALD J. KENMEOY (Filed Apri} rd 


1975) 77a 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
& C:b) Kiet ee bei 6a dle a aieim ae Bibra ie bbb org ele 0 0X 
ROOPERATIVA FORBUNDET, 
STOCKHOLM, 
Plaintiff, 
~against- REPLY AFFIDAVIT 
VAASA LINE OY, PARTENREEDEREI 74 Civ. 4076 (RIJW) 
M.8. "URSULA JACOB" and the 3 
S8 URSULA JACOB, her engines, 
her boilers, etc., 
Defendant. 
Ciel WOW eres wiiprene ee eRe BELR Beare Rk a Sebel oe j 
j 


STATE OF NEW YORK ) 


) ss.: 
COUNTY OF NEW YORK) 


DONALD J. KENNEDY, being duly sworn, upon 


information and belief, deposes and says: 


1. I am an attorney-at-law and asscciate with 
the firm of Haight, Gardner, Poor & Havens, attorneys for 
the defendant Vaasa Line OY#and am familiar with the 
Pleadings and the proceedings on this motion. 


2. I have read the affidavit in opposition of 


John P. D'Ambrosio dated April 16, 1975 and a Supplemental 


Memorandum of Law on behalf of the plaintiff. 


3. The most striking weakness in plaintiff's 


case is its failuee to obtain jurisdiction over Vaasa. 


Plaintiff has not submitted any evidence to this Court 


to sustain the elements upon which it rests the validity 


of the service it hag effected. Plaintiff's failure 


in this regard is most telling. 


78a 
(a) The affidavit of John P. D'Ambrosio 


dated February 6, 1975 in support of default 


judgment states in part: 


*, "a copy of the Summons and Complaint was 
served on the above named defendants, 
Vaasa Line OY... by registered mail, return 
receipt requested, pursuant to the provi- 

sions of Federal Rules of Civil Procedure 
4(1) and on the defendant Vaasa Line OY 
also by delivery thereof to its general 
agent in New York City, that proof of | 
said service was duly filed with the 
Clerk of this Cou.,t on October 7, 1974." | 


Aside from the fact that the plaintiff does not 
state the basis for service in accordance with 
FRCP 4(i), the docket sheet in the captioned 

action does not indicate that defendant Vaasa | 
was served by mail. Purthermore the affidavit 
of Raymond F. Burghardt, Clerk of the United 


States District Court for the Southern District 


of New York dated February 7, 1975, does not 
indicate that Vaasa served a copy of the 
Summons pursuant to FRCP 4(i) by registered 


mail, return receipt requested. 


1975 in support of default judgment also states 


in effect that a copy of the Summons and Complaint 


was served on Vaasa by delivery thereof to its 


(b) The D'Ambrosio affidavit dated February 6, 
| general agents in New York City. (underscoring 

| added) 

Instructions and Process Record indicates that 


service was to be made on either "Williams, 


| 
Dimond" or “Halcyon Steamship" at 17 Battery | 


' 
(c) The United States Marshal Service 
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Place, and that both are agents for defendant 


Vaasa Line OY. Williams, Dimond does not have 


an office in New York and Halcyon Steamship 


Co., Inc. is not an agent for the defendant 
Vaasa Line OY. The affidavit of Alfred nN. 
Lawrence, Jr. dated April 7, 1975, previously 
submitted to the court, states that Williams, 
Dimond and Co. does not have an office in New 
York and that Halcyon Steamship Co., Inc. is 
not an agent of Vaasa. The remark section of 
the Marshal's retirn indicates that service was 
refused and contains the quotation “they are 
not agents for Vaasa Line". 

(dq) Mr. D'Ambrosio in his affidavit dated 
April 16, 1975 states “mr. Kennedy ig wrong in 
alleging ... that Williams, Dimond does not have 
an office here ...", Today, in order to confirm 
my understanding that Williams, Dimond & Co. does 
not have an office in New York, I contacted 
Williams, Dimond £ Co. in California by tele- 
phone. I spoke with Mr. Lawrence R. Simpson, Jr., 
a Vice President of Williams, Dimond & Co. who 
has been employed by them for the past 26 years. 
In reply to my question whether Williams, Dimond 
& Co. had an office in New York, he said that 
Williams, Dimond & Co. does not have an office 
in New York and has not had an effice in New 


York as long as he has been with the company. 


80a 
(e) Mr. D'Ambrosio at 5 of his affidavit 

dated April 16, 1975 has represented to the court 

that Mr. Lawrence's affidavit is absolutely wrong 

where he states that Williams, Dimond & Co. does 

not have an office at 17 Battery Place, New York, 

N.¥. Yet, he fails to provide the court any 

evidence to support his statements. 

4. The bald asserticnsa in the affidavits of 

Mr. D'Ambrosio that Williams, Dimond & Co. has an office 
at 17 Battery Place and that service was made on Vaasa's 
general agent in New York are completely without any 
factual support. We would like to call the court's at- 
tention to the fact that Vaasa Line, in support of its 
motion, submitted the affidavit of Mr. Alfred N. Lawrence, 
Jr., which states that Halcycon Steamship Co., Inc. is not 
a general agent or managing agent for Vaasa, nor is 
Halcyon authorized by appointment to receive service of 
process on behalf of Vaasa. Moreover, the Lawrence 
affidavit states the Williams, Dimond & Co. does not have 
an office at 17 Battery Place. In addition, that fact today 


was confirmed by your deponent in a telephone conversation | 


with Mr. Lawrence R. Simpson, Jr. of Williams, Dimond & Co. 


5. Furthermore, the additional statements in 
Mr. D'Ambrosio's affidavit concerning F. W. Hartmann are 
totally irrelevant to the issues in this case. The alleged 


basis of jurisdiction over Vaasa is that service was made 


upon Halcyon Steamship Co., Inc. Your deponent fails to 
see where any discussion of what F. W. Hartmann does or 


does not do is relevant. 


Bla 
6. This court should not permit the Plaintiff 


to go on a fishing expedition merely on the basis of the 
statement of counsel for the plaintiff that Vaasa is 

@oing business in New York and that Williams, Dimond & Co. 
has an office at 17 Battery Place. The Marshal's Return 
of Service in this action Clearly indicates that service 
was refused by Halcyon and the remark section indicates 
that they are not agents for Vaasa Line. If the plaintiff 
intended to seriously litigate this case it would have 
taken steps immediately to obtain jugisdiction over 

Vaasa after he was put on notice that his attempt at 
service on them was ineffective. 

7. Since Vaasa neither has an agent in New 
York nor an office in New York, we would hope that the 
court vould understand why a Finnish corporation like 
Vaasa would be confused at the fact it was named a 
defendant in an action in New York and service was made 
on its agent there. 

8. Plaintiff suggests that if the default 
judgment against Vaasa is vacated in New York, an action 
will be commended against Vaasa in California. Any such 
attempt to maintain an action against Vaasa in California 


would Be futile because it would be dismissed on the 


grounds of forum non conveniens, since the shipment in 


question had no connection with California. 

9. The attorney for the plaintiff contends 
that if the default jucoment against Vaasa is vacated, 
it would suffer prejudice. One of the examples of 
prejudice cited by plaintiff in its affidavit in oppo- 


sition is the fact that it would be put to the additional 


82a 
expense of relitigating this case. Nothing has bee. 


litigated in this case and the default judgment against 
Vaasa bears that out. Vaasa has been prejudiced since 
plaintiff took a default judgment against it without 
obtaining in personam jurisdiction. Vaasa will suffer 
additional prejudice in attaching the default judgment 
if plaintiff attempts tosenforce it. 

It is submitted that the court should order 
plaintiff to pay Vaasa's reasonable expenses incurred 


in vacating the default judgment entered against it. 


Dona J. Kennedy 


Sworn to before me this 


18th day of April, 1975. 


Notary Public 
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SUPPLEMENTAL AFFIDAVIT OF JOHN P, D'AMBROSIO IN OPPOSITION 
TO REPLY PAPERS (Filed Apri} 24, 1975) 


KOOPERATIVA FORBUNDET, STOCKHOLM 


74 Civ eV 
Plaintiff 
; SUPPL 
- against - : AFFIDAV 
3 IN 
VAASA LINE OY, PARTENREEDEREI : OPPOSITIO 
M.S. "URSULA JACOB", and the ss : aes ee 
URSULA JACOB, her engines, her boilers, : 
etc. 
Defendants 
SP ee Rome a em ae oe an Scie eas anew bn eras asw wnt an dnen ene nh ebasen anes wi es en ceo ce x 
STATE OIF EW YORK 
)ss.: 


COUNTY OF WESTCHESTER) 


JOHN P. D'AMBROSIO, being duly sworn, deposes and 

I have read the Defendant, Vaasa Line's reply memora: 
Mr. Kennedy's reply affidavit. 

Conspicuous by its absence in these reply papers 
rence to the law or the facts as set forth in my affidavit in 
or supplemental memorandum of law. In fact, the points made 
and its counsel in the moving papers and treated in oppositix 
been apparently completely abandoned in the reply which now talk L Gif= 
ferent heading in devoting itself almost completely to the ass« 
the Defendant's contention that this Court lacks inpersonam jurisdi 

I must conclude at the outset that the points made in opposi 


tion and on that memorandum are valid since there does not 


further argument by the Def h i eked s Ficient n 
judgment. 
iy must be convince his 
since he repeats it several time: I he Plaintiff has not 
evidence to this Court to sustain tl elements ~pon which it 
validity of the se ha d On the con 
has submitted a of the evidence which it presently has. 
I respectfully direct the Court's attention to my affidavit in opp 
concerning Defendant's activities in New York as now known by me. 
Williams Dimond does have an office in New York. Denying it will 
it go away. Page 593 of The Journal «* Commerce Transportation Telephone 
Tickler for 1974 is attached hereto as exhibit l. Williams Dimond is 
clearly shown at 17 Battery Place, telephone #425-4370, cable address: 
TWX: 710-581-6225, Tele And Williams Dimond is 
endant's general agent in the United States. 
Page 276 of the Tickler is attached 
Halycon Steamship Company at 17 Battery Place as 
286 and 288 of the Tickler 
2is representec : Hartmann & Co. 
also at 17 Battery Place. Mr. Furphy, shown i he Tickler as representing 
Vaasa Line at F. W. Hartmann & Co. h had casion to write me in the 
her matters involving Vaasa Line ibi 3. 
While Williams Dimond & Co. may 2 Kennedy that they 


have an office here, I'd eci > an affidavit by them in which 


explain their ad in The Transportation Telephone Ti 


| 
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this regard I do not think that Mr. Kennedy's affidavit is at al] 


tive for it has been held that: 


An affidavit by an attorney withe-ut personal knowledge 

of the facts has no probative value and should be i 
disregarded." DiSabato v. Soffes, 193 N.Y.S.2d 184, 9 A.D. 

2d 297. 


Insofaras the Lawrence aifidavit goes, it must really stand on 
1tS Own merits, or demerits. How Mr. Lawrence can state that Wi 


Dimond doesn't have an office at 17 Battery Place is really inexplicable. 


Nor is it at all germane to the determination of this issue i‘ 
whether Halycon did or did not want to accept the summons and complaint. 
Mr. Kennedy states that he fails to see the relevance of what 
F. W. Hartmann does or does not do. In order to make it absolutely clear, 
the relevance of F. W. Hartmann's activities 1s that hey are probably the * 
activities of the Defendant and, to the extent that it does or does not do 
> 


something on behalf of the Defendant, the Defendant may or may not be 


doing business in New York. Certainly what F. W. Hartmann does for t} \ 
Defendant or on its behalf has everything to do with the matter. Th sis 
for the Court’ ; in personam jurisdiction over the Defendant is that 


it did and does business in the Southern District of New York and that 
business is very likely done through its agents, Williams Dimond «& 
Halycon Shipping, and F. W. Hartmann & Co., Inc. 


There are really no other facts that eithe 
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this Court by affidavit. I respectfully request that if facts are in- 
sufficient for the Court to make a determination as to whether or not the 
Defendant was doing business within the rules of law as developed in New 


York and in this jurisdiction, then testimony should be taken in that 


86a 
regard and this motion should be held in abeyance pending the taking of 
that testimony by deposition or otherwise. 

I would also ask that the Plaintiff, if service is held in- 
effective thus far against the Defendant, Vaasa Line, be given leave to 
serve Vaasa Line in California or Finland under Rule 4d 7. 

I would ask that this Court view its resolution of this situa- 
tion after a consideration of the motion of the co-Defendant to dismiss 
for forum non conveniens and a consideration of Plaintiff's motion for 
summary judgment. I respectfully submit that if this Court finds that 
ase ought not to be dismissed for forum non conveniens, which I think 

has been manifestly demonstrated by the Plaintiff, then that alone should 
resolve this motion of the co-Defendant to vacate the default judgment 
Since, if this is the proper forum for this case, then, 

l. The action being in rem, and the vessel already subject 
to the jurisdiction of this Court by virtue of its placing of guarantee 
in lieu of its arrest, and 

2. This action having been timely commenced against both 

LGietetdants, 

3. The Defendant, Vaasa Line, can be served in California 
|where it has a line manager and a general agent. 

The case against Vaasa would then revert to this jurisdiction where it 
properly belongs where this Court will then he called upon to determine 
| whether the Plaintiff should have summary judgment. Thus, this motion 
'really takes us around in circles and lands us right back here where 


ll absolutely nothing has been said or presented to this Court to defeat 


| Plaintiff's motion for summary judgment. 
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I therefore respectfully submit that in effect, if this Cour 
resolves the co-Defendant's motion in Plaintiff's behalf and retains juris+ 
diction, and finds that Plaintiff is entitled to summary judgment, then 
a determination that Defendant, Vaasa Line, was not properly served would 
be rendere y academic. 

However, for the reasons hereinbefore set forth, I believe that 
Vaasa Line was properly served since it is doing business in this jJuris- 
diction and if there is any doubt about that, then this motion should 
held in abeyance pending the taking of testimony on that point. 

In any event, I respectfully submit that this case ought not be 
dismissed against Vaasa Line on this motion since, the complaint haviny 
~een timely filed, a defect of service can be readily remedied whereupon 
Plaintiff's motion for summary judgment will be squarely before this Court} 

I therefore again respectfully request that both Defendants’ 


motions be denied and Plaintiff's cross motion for summary judgment be 


granted. 


Dated: Elmsford, New York 
April 22, 1975 


JOHN P. D'AMBROSIO 


Sworn to before me this 


day of April 1975 


Notary Public 
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ORDER DATED JUNE 4, 1975 (Filed June 4, 1975) 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


KOOPERATIVA FORBUNDET, 


STOCKHOLM, 
Plaintiff, 
~against- 
VAASA LINE OY, PARTENREEDEREI ORDER 
M.S. "URSULA JACOB" and the : 
SS URSULA JACOB, her engines, 74 Civ. 4076 (RJW) 
her boilers, etc., : 
Defendant. 
ahesaSene PROSE Re det ae BARRE Op te a RRR. 


This cause came on for hearing on April 8, 
1975 before the Honorable Robert J. Ward, on the motion 
of Vaasa Line OY to vacate a default judgment against 
it taken in this action by the plaintiff Kooperativa 
Forbundet, Stockholn and permitting defendant Vaasa Line 
OY to answer or otherwise move in respect to the Complaint 
and for such other and furcher relief as the Court may 
deem just and proper, and the Court having heard the 
argument of counsel and being fully advised, it is 

ORDERED, that defendant's motion to vacate 
default be granted. 


Dated: New Yor, New York 
May~ , 1975 
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OPINION 


DATED JUNE 9, 1975 Qh 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KOOPERATIVA FORBUNDET, STOCKHOLM, 


Plaintiff, : 74 Civ. 4076 
R.J.W. 
-against- 
VAASA LINE OY, PARTENREEDEREI M.S. 
"URSULA JACOB" and the SS URSULA 


JACOB, her engines, her boilers, 
etc. , 


Defendants. 

Defendant Partenreederei M.S. Ursula Jacob 
("the shipowner") moves pursuant to Rule 12(b), Fed. R. 

Civ. P., for an order dismissing this action on the grounds 
of forum non conveniens. For the reasons hereinafter stated, 
the motion is conditionally granted. 

This action concerns damage to a cargo of coffee 
shipped from Costa Rica to Stockholm, Sweden. The plaintiff 
a Swedish corporation, was the purchaser of the coffee. De- 
fendant Vaasa Line Oy ("the carrier"), a corporation with its 
prinvival place of business in Finland, issued the bills of 
lading covering the cargo. The shipowner is a West German 
corporation whose single asset was the defendant ship, the 


M.S. Ursula Jacob. The coffee was loaded aboard the Ursula 
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2COb in Puntarenas, Costa Rica and bills of lading were 
issued clean On board. Upon arrival in Stockholm, the 
coffee was found to have suffered water damage. The grounds 
for the instant motion are that this litigation has no con- 
tact with this jurisdiction, that obtaining evidence here 
will be more inconvenient than in any other forum where the 
suit could have been brought, and that the bills of lading 
upon which the plaintiff sues contain a forum-::election 
clause limiting litigation to Finland. Plaintiff Opposes 
the motion on the grounds that this is an in rem action and 
the Court's discretion to dismiss for forum non conveniens 
is very circumscribed, that there is no convenient forum for 
this action and that this Court is a forum of necessity, and 
the the forum-selection Clause is unenforceable. 

With respect to Plaintiff's first contention, this 
action is in_rem as against the ship only. TInsofar as Plaintiff 
has joined the shipowner and the Carrier as defendants, the 
litigation is in_personam. Thus, in ruling on the Shipowner's 
motion, the Court will apply the forum non conveniens standard 
appropriate to in personam actions. Sce Gulf Oil Corp. v. 
Gilbert, 330 OSs. $02 (1947) 

Turning to the merits, this jurisdiction has no 


relevant contacts with the underlying rection. Even if, 


as plaintiff contends, the coffee as ordered from New York 
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and the bills of lading were purcl 


lased here, these events 


would be irrelevant to the question of liability for the 


water damage. On the other hand, all of the available proof 


concerning the damage to the cargo is likely to be in Finland 
l 


Or Sweden. It would thus appear that trial of this action 


in New York would be unfair and inconvenient to the defend 


ants, 
Plaintiff argues, in terms of the convenience of 
trial here, that this Court is a forum of necessity. [It 
asserts that this jurisdiction is the only Place where all , 


parties can he brought before the Court. If this were once 


true, it is no longer. The shipowner has consented to submit 


to the jurisdiction of Finland. Moreover, it would appear 


that all parties cannot be joined in this jurisdiction for 


trial on the merits. Paragraph 26 cf the bills of lading 


concerning the damaged cargo provides: 


JURISDICTION, Any claim against 
the Carrier arising under this 
Bill of Lading shall be decided 

at the principal place of busi- 
ness of the Carrier in accordance 
with the law of the Place to which 


the Carrier and the Merchant hereby 
submit themselves. 


THLS t6 a forum-selection clause and it is prima facie valid 
ele ia Ratatat 


The Bremen vy. Zapata Off-Shore Co., 407 U.S. . 


Plaintiff has shown no compelling counter- 


and enforceable. 
Ve EO 01972) 2 


vailing reason to deny effect to this agreement. It argues 


that the clause was not freely bargained for and the bills 
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of lading are adhesion contracts. This argument is not 


persuasive. In The Bremen, the forum-selection clause 


was not the subject of bargaining. Forum-selection clauses 


in bills of lading have been enforced. See Roach v. Hapag- 
bata! hod Bi 

Lloyd, A.G., 358 F. Supp. 481 (¥.D. Cal; 1973). Thus, it 
would appear that upon the motion of defendant carrie the 
3 


Court would be bound to enforce the forum-selection clause. 


See Roach v. Hapag-Lloyd, Supra. The shipowner contends that 


it may also avail itself of the forum-selection clause by 
virtue of paragraph 3 of the bills of atiaks in 2rgnt Gr 
the result the Court reaches, it is not necessary to decide 
this question. In this Court's view, the fact that the carrier 
may have to be dismissed, with the resulting potential prejudice 
to the shipowner, weighs heavily in favor of the exercise of 
its discretion to grant the motion. 

Plaintiff argues that it will be denied its day 
in Court should this action be dismissed in favor of a Finnish 
forum. The M.S. Ursula Jacob has been sold. As the ship was 
the sole asset of the defendant shipowner, the latter may not 
have any assets with which to satisfy a judgment. Plaintiff 
*rgues that the bond filed in this Court may be the sole source 
of satisfaction should a judgment be entered os its favor. 


prejud‘’.ce to the plaintiff in this regard may be adequately 


prever . by conditioning the grant.of the motion upon the 
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deposit of an equivalent bond incorporating the same terms 
and conditions in Finland. 

After considering all the relevant factors, this 
Court finds that the convenience of the parties and witnesses 
requires this Court to exercise its discretion to decline 
jurisdiction of this action. Courts of admiralty have fre- 


quently declined to exercise jurisdiction ‘n suits between 


forcigners. See, e.g., Canada Malting Co. v. Paterson 
g too isnt ama enne sede es seer Sen 


Steamships, Beas.¢ 285'USS.. 433,)- 627 (1932). The mere fact 

that there may be soir. contact with this jurisdic zion does 

not preclude the Court, in its discretion, fron jecli ‘ng to 

entertain the action when those contacts are ilrei2vant to 

the issues in the case. Canada Malting Cc, v. Paterson 

Steamships, Ltd., sudra; Sherkat Tazamoni Auto Internash Vv. 

Hellenic Lines, Ltd., 2??? PB. Supp. 462° (S2n.N-v. 1967). 
Accordingly, defendant shipowner's motion is granted 

On condition that both defendants submit to the jurisdiction 

of the courts of Finland without raising any defenses based 

On laches or time bars, provided such juxisdiction is invoked 

by plaintiff in a reasonable time and that defendant shipowner 

deposit a bond in Finlar~ equal to that in this action and 


incorporating the same terms and conditions. See Garis v. 


Compania Maritima San Basilio, S.A., 261 fF. Supp. 917 (Sipiniy. 
1966), aff'd, 386 F.2d 155 (2d Cir. L967). 


Settle order on rotice. 


Dated: June 9, 1975 
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The M.S. Ursula Jacob has been sold and the whereakouts 
of the crew are unknown. If any crew members could be 
found they would likely be residents of West Germany. 


Although plaintiff has argued to the contrary, the bills 
of lading are not subject to the Carriage of Goods by 
Sea Act, 46 U.S.C. §1300 et seq. 


A default judgment was taken against the carrier which 
was not vacated until argument of this motion. Although 
the carrier could not formally join in the motion, it 
did argue for enforcement of the clause and submitted 

a memorandum of law. 


Paragraph 3 provides: 


3. EXEMPTIONS AND IMMUNITIES OF ALL 
SERVANTS AGENTS AND INDEPENDENT CONTRACTORS. 
It is hereby expressly agreed that no servant 
or agent of the Carrier,or any independent 
‘ontractor from time to time employed by the 
Carrier (including stevedores), shall in any 
circumstances whatsoever be under any liability 
whatsoever to the Merchant as carrier, bailee 
or otherwise howsoever, in contract or in tort, 
for any loss, damage or delay of whatsoever kind, = 
and, but without prejudice to the generality of 
the foregoing provisions of this clause, every 
exemption, limitation, condition and liberty 
herein contained and every right, exemption from 
liability, defense and immunity of whatsoever 
nature applicable to the Carrier or to which the 
Carrier is entitled nereunder or otherwise by law 
shall also be available and shall extend to 
protect every such servant, agent or independent 
contractor, and in contracting for the foregoing 
provisions of this clause the Carrier is or shall 
be deemed to be acting as agent or trustee on 
behalf of and for the benefit of all persons 
who are or might be his servants or agents or 
employed by him as independent contractors as 
aforesaid from time to time. 


Oo 
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D JUNE 20, 1975 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


KOOPERATIVA FORBUNDE , STOCKHOLM, 
Plaintiff, 


~against- 
TOUNTER ORDER 
VAASA LINE OY, PARTENREEDEREI M.S. : wien 
"URSULA JACOB" and the S.S. URSULA 4076 (RJW) 
JACOB, her engines, her boilers, : 
Ste<, 


Defendants. 


NEE AL sh ge ce Age ee as Ot a Pe xX 
Defendant Partenreederei M.S. URSULA JACOB, 


having moved to dismiss the complaint on the grounds of 


forum non conveniens, and plaintiff having submitted 


affidavits and memoranda in Opposition thereto, and 

the Court having heard argument by attorneys for the 
plaintiff and attorneys for defendant, and after due 
deliberation, having granted said motion conditionally 
-in an opinion dated June 9, 1975, which is in -orporated 
herein and made a part hereof, 

NOW, On motion of CICHANOWICZ & CALLAN, 
attorneys for defendant Partenreederei M.S. URSULA JACOB, 
and HAIGHT, GARDNER, POOR & HAVENS, attorneys for 
defendant Vaasa Line Oy, it is 

ORDERED, that the complaint herein be and it is 
hereby dismissed without prejudice to the commencem2n+ 
of a similar suit in the Courts of Finland, on condition 
that both Vaasa Line Oy and Partenreederei M.S. "“URSULA 
JACOB" submit to the jurisdiction of the Courts of Finland 
without raising any cefenses based on laches or time 
bars, provided such jurisdiction is i:voked by plaintiff 
in a reasonable time, and provided that defendant shipowner 


deposit a bond in Finland equal to the one in this action 


A 202 Affidavit of Personal Sertice of Papers LUTZ APPELLATE PRINTERS, ING 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Index No 


KOOPERATIVA FORBUNDET, STOCKHOLM, 


Plaintiff-Appellant, 


- aganst - Affidavit of Personal Service 


VAASA LINE OY, ETC., 


Defencant-Appellee, 


STATE OF NEW YORK, COUNTY OF NEW YORK ss. 


Fr James A. Steele heing duly sworn 
depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
310 W. 146th St., New York, N.Y. 
That on the Z¥i24th day of October /975 at 1)Haight Gardner Poor & Havens 
1 State Street Plaza, N.Y., N.Y. 
2) Ci. ~nowiez & Callan upon 


deponent served the annexed 4, Ik. 
. A 8€ —coad Street, N.Y., N.Y. 


the Attorneys in this action bv delivering a true copy thereof to said individual 
personally. Deponent knew the person so served to b? the person mentioned and described in said 


papers as the herein, 


Sworn to before me, this 24th 
day of October 19 

/, f sr Va P 4 : 
/ Vs <7 / /Ly v7 iy? 3 A OZ, 
uate \/ XS/ nw . 
7 sil ide easel JAMES A. STEELE 


ee | 


or 


4 


ROBERT 
{ New Yorn 


NOTARY FUBLIC, State 0 
No. 31-0418950 
Qualified in New York County 


Commission Expires March 30, 1977 


jog 


